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GOVERNMENT OF PORTO RICO
OFFICE OF THE AUDITOR
SAN JUAN, PORTO RICO

ADDRESS ALL OFFICIAL septmber 22' 1916.

COMMUNICATIONS TO THE
AUDITOR
SAN JUAN, P. R.

PERSOFAL AND CONFIDENTIAL.

The Honorable Arthur Yager,
Governor of Porto Risco,
San Juan, Porto Rlco.

Dear Governor Yager:

I an herewith handing you for your careful and eamnest
gonsideration a copy of a resolution passed by the Monicipal Council of
Sen Juan or the evening of the 18th instamt. 8aid resolution embraces
a vote of confidence in the Alcalde, Mr. Robert H. Todd, end in the Munimi-
pal Engineer, Mr. F. Montilla, and also a very vehament vote of censure
against myself as Chairman of the Finance Qommittee of the Executive Coun-
cil and Auditor of Porto Rico, for words which I was said to have used in
debate at a meeting of the Comncil held September 12, 1916.

This provedure on the part-of the Manioipal Oouneil is the most
uppardonable breach of-the privileges of the Executive Couneil as secured
by Section #8557 of the Reviesd Statutes of Porto Rico amd alse by Rule XXXI
of the Executive Council. It simply is a menace and & threat on the
part of the Munigipal Council and is intemded Lo overawe and intimidate
myself and other members of the Counoil as te any future action which we
may take regarding the matter of the lcan desired by the Municipality of
Sap Juan.

I will add that the statements made regarding myself are in many

respects absolutely false and were lmown to be such by the Aloalde of San



S!thon. A Yo, 9-22-160e.

Juan, who, in a letter addressed to the Municipal Council, stated the faots
from his own standpoint amd furnished the material for the draft of the re-
solution herewith enclosed. These statements were not only false but
known to be false by the Alcalde when he made them, and there is absolutely
no excuse for his furnishing such & statement to the Munioipal Council.

I wish to state, now and here, that I was not ocalled to order

by the President of the Counsil on asocount of any langusge that I used.
In the heat of debate, when I was interrupted more than once during my ad-
dress by questions which I was expeocted to aunswer, I did now and then face
towards Dr. Barbosa, who was my ochief opponeémnt in the debate, but I did not
personally address him or any one but the President of the Counsil and the
members thereof.

For did I at any time mske any statement whioch ealled into
question the honesty of any of the gentlemen involved in the criticisms
which I made. Everything that I said was based upen the record which
these gentlemen had made for thamselves and was taken from the records of
the Mumicipal Couneil. The facts whioch I stated werse never at any time
denied, but were frankly admitted by Dr. Barbosa to be, in all essential
matters, absolutely true, and he also admitted that I was "probably" cor-
reot in all of my statements regarding the improper use of money which had
been previcnsly loaned to the Municipality for specifie purposes but which
had been diverted to other purposes not warranted by the terms of the leoan
and absolutelx_,ger’bidden by law.

The personal references to myself, however, are of much less

importance than the contempt which has been shown for the Bxegutive Coun-
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ell and the indignity which it is proposed by the ¥unicipal Counsil of
San Juan to place upon the Council as a body and upon myself as one of
its members. The gentlemen are, of course, welcome to criticise me
for stating facts, but why they should objeot ia utterly beyond explana-
tion. 1 stated facts, - nothing more, nothing less, - and left the
Council to draw their own conclusions, assisted by such suggestions as
I was able to make during the debate.

You will also note that the speech which I made was one in
defense of the minority report which had been prepared by myself, and
that this is directly admitted by the statements of the resclution it-
sels.

You are respeotfully and earnestly asked to oonsider this
question in all its bearings, more especially with reference to the in-
dignity which the Municipsl Counoil has undertakem to offer to the Exe-
cutive Counpil of Porto Risco. In my opinion, no further notice
ghould be taken of their application far the loan until the reselutien

has been rescinded and exponged from their records.

Singerely yours,

LY T8 s A

Auditor of Porto Rioco.
JWB~k~enc



WEMBERS ESENT WHO VOTED POR SAID RESOLUTION:

francisceo PORTE,
Pregident.
Resolution epproved by
the Wunicipal Couneil of
3an Jusn, P, H., at & meet-
ing held on Jeptembsr 18,1916,

i Mdﬁio DELGADC,

Demidn MONSERRAT, Jr.,

danael AR ult,,

Juan GONZALEZ DIAL,

sutonio BALER,

he Ao de GOEE
vﬁ&uCLlﬁ&ﬂ.

T i L A D A A A

WHEREAS, the Honorsble the Mayor of ?Qu Jusn in an
officinl lotter dsted 3epitember 12, 1516, has officially
bvrought to the sttention of the funieipal Council & deplor-
able and regretful event that happened last week in the
wxecutive Council of forto .iico, during the aiaeuaaign by
said body of the regort of the mimority of the Pinance Comn-
nittee, regarding the ordinsnee of the Hunlecipalliy of San
Jusn whnich provided for the issue of bonras saounting o
f;.‘;;ﬂ;::~ ;g;ﬂ;;ha Jréaifﬁn% af the ?inspnce Committee,
’ *8 a% the sawe bime the suditor of Porto
1106, hed introduced s minority

report and hed the right

o sna g ' -
O sustain said report witn toe srpunents whieh ne deemed

advisable, which he 41d;

VIERNAS, 1t appears fros said offieinl 1

etter that v,
Zonner,

Pregident of the Pinance Comaittee of
Couneil and Anditor of 2orto e
-~ A

the Hxzesutive

@acing use of ultra vires
right and invested with the lnmunity of

hig offieial pPos~

ition, made the Aayor of San Juan, the funisipal Qouncil end

= =



the 0Lty fngineer, the victimes of unjust imputations
and insiouations, snd even mccugations more or less
direct, in such msnner thet the President of the ixec-
utiva Coumeil, Ur. Zanchez orales, was compellad te
call him to aorder;

THEREAS, said imsinustions snd iamputatlions, made
by ¥r. Bonner ag ‘resident of the Finance Committee of
the Executive Council amd iuditor of Porto Rico, were
omnde for the sole purpose of deuonstrating before sach
aigh body the incapaasity of the ‘funicisnl Covrporation of
San Juan to manage the funde of the loan, bssed on tha
mere faet that cerfaln errors of fors wmd been mmde in
charging certain payments to apyrosrintions that were not
in reality the ones to which charges should have been aunds,
such ineginpations casting certain shades over the aonor
&nﬂvintqgrity of the Hunieioal jdministratios of 3su Juan,
without wotive or justified csuse, inasauwch ss the Amnditor
of rorte Rico, by virtue of law, has to investigete, snd
ie conustantly investigating the municipal scoeounts, withe
out heving found up to this date sany wotive whieh would
Juatify s pablic sccusation in the leosst derogatiing the
honor and repatation of the Hunicipal idrinistration;

VHIREAS, the unjust imputations end ingnuations of
«r. Bonner, President of the Pinsnce Committes of lhe

- P -

=



Executive (ouncil amnd kuditaf of Porto Rieo, against

the funicipal administration of “an Jumz, withont cause
or justified wotive, alght deeply affeot the repulation
of the Hunieipal Cerporation, and undoudbbedly affeect

also and very directly, the honor, reputation and credit
of those forming psrt of the Corporation, %o which places
they heve eome by %he votes and conlidence of thes Porto
Riean saffrage;

f3%, BE IT RI30LVED BY THE {UNTCIPAL
SI% OF SAN JUAN, PORYC RICO:

i.- That 1t be recorded in the minutes in a olear
and preeise msanner, the west vigorous protest for the
denlorable, regretvfal snd unjusiified event that hap-
pened in the Exesutive Jouneil of Forto lice, as a result
0of the speeol of r, Bonner in defending the minorlty
report of ‘the Pinsnce Committee in commeation with the
AESTAIANE OF Uhe Hunicipal Counell of San Juan providine
for a bond issue of 31,700,000,

2.~ That 1t be further recorded that the "unicipal
Coune il of Ssn Juan formsally protests sgainst every in-
ginustion, imputation or accusation made by “r, Jonner,
President of the FPinansce Committee of the Txecutive Coun-

cil and suditor of Porto Rieo, sgalnst the Huniecipal Cor-

poration and which directly or indirectly affects i

-»'d*;-



‘eredit and reputation, 20t oaly of the funicipsl Adminise

-

v 4 . Gretion, but also directly or indirectly the oredit and
"4 \
” /| reputation of the Wayor, the City Engimeer or amy other ]
sember 0f said Munieipal Administration, wi
.- That the Wunicipal Council of San Juan hereby

©exprestes omce more its most profound Bratitude and ad-
hesion to those Porto Ricans, members of 'the Executive
Couneil of Porte Rico, who, with their gloquent speeches
succeeded in driving away that olond }ull of unjust ae~
cusations, which was intended #g cast doubts sbout the
eredit and reputation of a Pevto Ricam municipnl sdminisge
tration.

4.~ ind finelly whie Munieipal Council of San Jusn

takes pleassure in Teiterating once uore the absolute con-
fidence the dagar of the City, Hr., Roberto H. Todd, snd
the Municipal Engineer, Hr. Pernanmdo Nontille, have slwhys
deserved| and boariang in mind their lsbors and the honor-
ability provem im many yeers of services, this Couneil

RETOLVES %o grent the fayor of the City and the City In-

gineer, the most expressive vote of econfidensce.

-

l.hb ¥
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GOVERNMENT OF PORTO RICO

OFFICE OF THE AUDITOR
SAN JUAN, PORTO RICO

COMMUNICATIONS TO THE

ADDRESS ALL GFFICIAL J'une 20’ 1917.

AUDITOR
SAN JUAN, P, R,

PERSONAL AND CONFIDENTIAL.

The Honorable Arthur Yager,
Governor of Porto Rico,
S8an Juan, Porto Rico,.

Dear Governor Yager:

Referring to our conversation s few days ago,
concerning the interest of the Commissioner of the Interior in the
sale of brick to be used. in the construction of the Labra School-
house at sStop 18, Santurce; I regard it as my duty to invoke your
careful reading of an opinion of Attorney General Pitkin found in
Volume IV of Opinions of the Attorney General of Porto Rico, pages
138 to 142 inclusive.

Your especial attention is c¢alled to the following ex-
cerpts from said opinion:

(1) "The policy which thus excludes all members of the
Legislative Assembly, and sll government officers and em-
ployees from sustaining, for compensation, directly or
indirectly, any official business relations whatever
with the Government, does not rest upon any imputation
of bad faith, or & belief that the prohibited transactions
would, in fact, be disadvantageous to the Government,

They are illegal, under the existing statutes, no matter
how advantageous that may be to the Government, *

(2) "Men may, and often do, feel as deep a concern for
the success of a corporation in whieh they are interested
as for their own private affairs, To hold, therefore,
that one intrusted with property in a fiduciary capacity
may rightfully bargain in reference to it with a corpora-
tion in which he holds stock, would be to ignore all the
evils which the rule in question was intended to praevent.®
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The Hon,A)Y,,
6/20/11,.. -2-

(3)"Section 86 of the Penal Code provides as follows:
'Bvery officer who against the laws shall become
interested in contracts, or becomes a vendor or
purchaser at sales, or shall purchase script, or
other evidences of indebtedness, is punishable by a
fine of not more than one thousand dollars, or by
imprisonment in the penitentiary not more than five
y;ara, and is forever disqualified from holding any
office,?

"A member of the Legislative Asserbly, or any Insular,

city or village officer, who furnishes or contracts
to furnish supplies or other services to the Govern-
ment, or is financially interested therein, is clear-
ly becoming interested in contracts '"against the laws'
quite as much as an officer who becomes interested per-
sonally in a contract made by him in his officisl capac-
ity. Both transactions are forbidden, and are there-
fore 'against the laws' and come within the condemnation
of this section of the Penal Code, A member of the
Legislative Assembly or Insular, city or village officer,
therefore, who contracts to furnish the Government with
supplies, or becomes interested in such contracts, is
liable to the penalties specified in this section."

This makes it entirely clear that the interest which Mr,
Domenech has in the sale of the brick referred to is of the class
prohibited by law, He has never answered either of my letters
regarding the matter and seems disposed to treat the whole trans-
action with indifference, so far as any warning as to its illegal-
ity is concerned. I cannot think that he has properly consider-
ed the question or that he realizes the position in which he ie
pPlaced by the mandates of the law, The results may be suffi-
ciently serious for him in the future, and I am taking this course
in order to advise you as to the actuel state of affairs and also
as to the interpretation of the law as made by a former Attorney
General of Porto Rico. I hardly need add that the proviseions

of our lews, with regard to official conduct, are largely drawn
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from the Revised Statutes of the United States, and that this
legislation is the fruit of iong experience, that it has been
devised for the purpose of preventing officials from using, even
in the most indirect manner, their official positions for the
purpose of exploiting private interests. It may be that the
Comnmissioner of the Interior is unable to see that he comes
within the purview of the law, owing to the indirect manner in
which the interest is brought about, but the law prohibits the
holding of any such interest, whether the same be direct or
indirect, and in this connection your attention is repectfully
called to the provisions of Section 3 of Act 124 of the special
gesgion of 1913, approved August 2, 1913, You will notice that
the language is broad and sweeping and that it suffers no trans-
action of the kind under disctission to escape,

I have no personal interest in the matter whatever, but
I have that official interest which is imposed upon me by law,
in regard to the supervision of the accounts of the School Boards
of the Ieland as well as of the munieipalities thereof, I, there-
fore, again invoke your careful attention to this transaction with
the hope that something may be done to prevent any illegal action
which may reflect in any way upon the administration.

With reference to possible demands of architects for the
purchase of brick of the character referred to, there is nothing
to prevent a corporation in which Mr. Domenech is stockholder

from selling all the brick they can make to private individuals,
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The Hon,A.Y.,
6/20/11%, ..
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but inasmuch as he is the architect of all public buildings,
municipal or otherwise, it certainly brings him within the pur-
view of the law, It is not asking too much of any man who
holds a public office to submit toc the law, even when it may
directly or indirectly affect his financial returns from a cor-
poration in which he has an interest.

I am also sending a brief letter to Mr, Domenech, simply
calling his attention to previous letters and asking his careful
reading of the opinion from which I have already quoted,

Very respectfully your obedient servant,

Auditcer of Porto Riceo,
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GOVERNMENT OF PORTO RICO

OFFICE OF THE AUDITOR
SAN JUAN, PORTO RICO

ADBRESS ALL BFFiICiAL
COMMUNICATIONS YO THE

AUDITOR Iy 12, 1921.

SAN JUAN, P, R.

iy dear lr. lestre:-

Beferring to our recent conversstion over the phone, I wish to
submit for your comsideration the following decisions of the Comptroller
of the Treasury comstruing the Act of lay 1, 1876, to which I referred in
the course of our conversation. As you are of course aware, such questions
are submitted to the Jomptroller of the Treasury and his decision is binding

upon the heads of the several departwents., 4this you will find clearly stated
in the laws defining the duties and powers of the Comptroller of the Treasury.
omptroller's TLecisions, Volume I, page 20.

“The salaries of territorial officers, by the provisions
of the Act of Iy 1, 1876, (19 Statutes 4:3)00“;1‘1311&.@&. to run
only at the time af ter taking the oath of office when they
entered upon the duties of their office.!

the foregoing ruling was made in the case of the Honorable W. 7.

Thornton., who had been appointed Governor of Kew lLexico.
Comptroller's Tecisions, Volume 4, page 194.

"The Governor of irizona is not entitled to salary
prior to the date when he took the oath of office in the
territory and cntered upon the duties of his office in
the territory as rejuired by the Act of Imy 1, 1876."

In the case just cited the new governor had taken the oath of
office in Washington., Subsequently he took the oath of office in Arizona,
but it wvas held that he could draw salary prior to the date of taking
the oath in Arizona.

Comptroller's Decisions, Volume 8, page 215.

"ihe Tistrict Attorney for the district of laske does

not becore entitled to the salary of the office until he

enters upon the duties of such office in such territory;
citing the Act of Iy 1, 1876.%
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Comptrollers Decisions, Volume 16, paze 447,

ihen a person has been regularly appointed Zistrict
Judge for the térritory of Hawaii and has taken the oath
of office in the State of Iew York and later tales the oath
of office in Haweii the salary of such judge can not be
legally paid for any time prior to the date upon which he
toox the oath of office in the territory and entered upon
the duties of the office therein.w

In the case just cited the newly appointed distriet judse for
Hawaii had taken the oath of office in the State of New York and later
took an oath of office in Hawaii.
Your attention is also called to Section 5601 of the Revised
Statutes, which reads as follows:
“The ensctment of the said revision is not to affect
or repeal any act of Congress passed since the lst day of
December one thousand eight hundred and seventy~three, and
all acts passed since that date are to have full effect as
if passed after the enactment of this revision, and so far
as such acts vary from, or confliet with any provision con-
tained in said revision, they are to have effect as subse~
quent statutes, and as repealin< any portion of the revision
inconsistent therewith, »
In accordance with this statute the anditor for the state and
other departments had held, with reference to the case of the Governor of
Arizona referrcd to in Compriollers Decisions, Vol.4, page 194, that the
brovisions of Section 1878 of the revised statutes, to which you referred
in our telephone conversation, were repealed in §o far as they were incon-
sistent with the Act of lLay 1, 1876. f4his decision of the auditor was affirm-
ed by the Comptroller of the treasury, and it seems to me that the position
which he has assumed with reference to %he provisions of Section 1878 is well
supported by the provisions of Section 5601 of the Revisged Statutes. In other

words, as the Comptroller finally held, the provisions of the Act of lay 1,

1876, were in full force and effect and that therefore the provisions of



Section 1878 were repealed so far as they were inconsistent with the 4ct of
May 1, 1875,

I take it that the question will be ultimately decided at Washing~
ton, but I thinmk it advisable for me %o remind you of the provisions of
Section 5601, which clearly furnishes the rule for the interpretation of

the Act of May 1, 1876.

VEry'respectfully,

Mff!J~H£Z?AZ§?E7:3CF7nPW~riq{}

Hon. galvador llestre, Auditor of rorto Rico.
Attorney General of Porto Rico,
San Juan, Porto Rico.
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