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A Tale of Two States:

Producerism and Constitutional Reform
in Antebellum Kentucky and Ohio

ARTHUR ROLSTON

he state capitals of Kentucky and Ohio are but 165 miles apart as the

crow flies, and in the nineteenth century their respective economic

heartlands stretched north and south from their shared Ohio River
boundary. Notwithstanding their common boundary, and the fact that in
the nineteenth century their two largest cities, Cincinnati and Louisville,
competed for the Ohio River’s commerce with the Mississippi Valley, the two
states functioned like fraternal twins separated at birth and reared in dissimi-
lar environments. Nothing shows
this quite so well as comparison of
their antebellum state constitutional
histories.

Kentucky and Ohio each held
conventions to rewrite their respec-
tive state constitutions during the
later stages of the transportation
and market revolutions—Kentucky
from October through December
1849, and Ohio from early May
1850 through early March 1851
(with a hiatus from July through
November because of a midsum-
mer cholera epidemic). For several

years, many people in each state had
believed that the time had come to
reform the structure of their state’s government in light of recent monumental ~ Obio Capitol from
economic, social, and demographic changes. But each state’s convention was  History of Ohio (1912)
called into session only after years of legislative wrangling over whether to by E. O. Randall and ,
o AP L . Daniel J. Ryan. Cincinnati
allow a plebiscite to decide if and when a constitutional convention would Museum Center, Cincinnati
be held. When given the opportunity, each state’s voters approved the call Historical Society Library
by substantial majorities. Common goals held in both states by advocates of
constitutional reform included making more offices elective rather than ap-
pointive, shortening the terms of judges and reforming the courts to make them

more efficient and responsive, setting limits on state government indebtedness,
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and limiting or eliminating private interest special and local legislation. By all
these measures, advocates of constitutional reform hoped to make state govern-
ment more open and responsive to democratic processes. These constitutional
debates also reflected an overriding commonality—an avowed goal to foster
the economic interests of the ideal American: the independent, white male
producer.! Advocates of constitutional reform hoped to do so by reducing
his taxes, by making economic opportunity available more equitably, and by
forcing state government to be more responsive to his interests.

ut as the late Tip O’Neill said, “All politics is
local.” It is therefore important to examine
how differently each convention addressed
these issues, and how the constitutions that each con-
vention produced reflected significant social, cultural,
institutional, demographic, and even environmental
and geological differences between the two states. De-
fending slavery in order to guard against any possibility
of emancipation, for example, dominated the Kentucky
debates in which delegates rarely mentioned banking
and corporations, key political issues during the market
revolution. In that state, resistance to state supported
internal improvements was driven more by local and
regional jealousies over who received the most benefit
from them than by party ideology, and therefore dis-
trust of the legislature and the legislative process was
selective and not broad ranging. Hence, Kentucky’s
new constitution did not fundamentally alter the rela-
tionship of government to public and private economic
relationships, although the method of selecting state
and county officials was radically altered. By contrast,
across the Ohio River, party politics and platforms
and ideology dominated political discourse, and the
question of slavery that consumed Kentuckians in the
Early Republic rarely entered into public discussions
in Ohio. Instead, Ohio convention delegates engaged
in week-long arguments over the role of the state in regulating corporations
and banks, and about how much to limit legislative powers. These debates
brought out sharp differences among the delegates who argued their positions
using long-established Democratic and Whig political rhetoric. Although, as
in Kentucky, Ohio Democrats commanded a majority in the state’s convention,
the constitution they drafted fundamentally altered state policy regarding the
economy while Kentucky’s convention delegates did not.
Kentucky and Ohio were not unique in holding constitution conventions
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during the antebellum era. Indeed, between 1819 and 1851, some twenty-one
states called conventions to rewrite or amend existing state constitutions, and
four others followed suit between 1852 and 1860.> There were two more or
less distinct phases of state constitutional reform during the first half of the
nineteenth century. Until the late 1830s, state constitutional reform had been
largely about democratization. Many conventions adopted provisions that
opened more offices to the electorate, expanded suffrage to virtually all adult
white males, and reapportioned voting districts to reflect growing populations
and nascent urbanization.* Thereafter, more and more states saw constitutional
reform as a means of addressing problems arising from economic changes.
These problems included public debt, banking, corporate charters, and public
support of both publicly and privately owned “improvements” such as canals,
roads, and early railroads. In the five years preceding Kentucky’s convention,
constitutional conventions in New Jersey (1844), New York (1846), Louisiana
(1845), Iowa (1844 and 1846), Illinois (1848), and Wisconsin (1848) debated
these issues and, in the end, regulated aspects of banking, corporate formation,
public indebtedness, as well as providing financial support for privately owned
improvements.

y the 1840s, state constitutional reform became a party issue discussed
in the national press. Democratic journals favored far reaching reforms,
while Whig journals preached a more conservative approach resistant
to sweeping changes. The United States Magazine and Democratic Review
representing the Democratic Party position strongly advocated broad con-
stitutional reforms that included imposing a measure of stockholder liability,
requiring general incorporation laws, ending exemptions and special privileges
in corporate charters, restricting and regulating the use of eminent domain to
seize property, limiting public debt, and prohibiting public support of banks and
privately owned improvements. In a series of lengthy articles beginning in 1843
by Thomas Kettell, “monopoly”—defined as any privilege or right not available
to all—was identified as the principal evil. Citing Jefferson’s famous 1816 letter
to Thomas Kercheval, Kettell argued that the people have a right to demand
and implement revisions of their state constitutions as changing circumstances
warranted. By 1847, Kettell acknowledged that the (then) western states—Iowa,
Wisconsin, Missouri, and Illinois—were leading the way to constitutional re-
form. On the other hand, the pro-Whig American Review, the North American
Review, and The Republic all saw calls for wholesale constitutional revision as
“unsettling,” pandering to popular agitation. They argued that state judiciaries
should be kept above partisan elective politics; legislatures should retain broad
discretionary control over both economic policies; and only local governments
and local improvements should be fostered and supported.s
Looking back from the late 1840s, Kentucky’s second constitution (1799)
and Ohio’s first constitution (1802) had much in common. This should not be
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surprising because in those years each had been a relatively sparsely populated
frontier on the periphery of American expansion. Kentucky’s 1799 constitution
granted suffrage to all adult males, but little else about it could be considered
democratic. Other than the governor, lieutenant governor and members of the
legislature, most state and county officials, including judges, were appointed and
county officers enjoyed life tenure. Similarly, Ohio’s initial constitution qualified
adult white male suffrage only by assessment or payment of a county tax, and
judges and most other state and county officers were appointed.

Yet, both of these early constitutions reflected the Jeffersonian dogma that
distrusted executive power and saw the legislature as the principal voice of the
people.” A veto by the governor of Kentucky could be overridden by a majority
of each house, and Ohio’s governor had no veto power at all. Ohio’s legislature
had the power to appoint state and county judges and most state officers, and
appointments made by Kentucky’s governor were subject to senate confirma-
tion. Similarly, the authority of each state’s legislature to enact general and
special legislation was limited only by each state’s bill of rights. And it took a
lot of political capital to revise either state’s constitution. Kentucky required a
majority of the legislature to call for a plebiscite that then must be approved in
two successive elections by a majority of all eligible voters in the state. Ohio
required a two-thirds vote in the legislature to call for a vote of the electorate
on a convention to coincide with the state’s general election, and passage of a
measure to call a convention required a majority of all voters voting for repre-
sentatives to the General Assembly.: What Thomas Kettell had said about Ohio’s
first constitution applied equally to Kentucky’s 1799 constitution: It was “an

Mg

experiment to ascertain the minimum power necessary for a government.

owever, natural resources, geography and economic development after

the Revolution in Ohio and Kentucky differed significantly, and those

differences would have a profound impact when the two states revised
their constitutions a half-century later. In Kentucky, slavery became entrenched
by the end of the eighteenth century, and economic policies adopted during the
early decades of the nineteenth century favored plantation agriculture based
on slaves, with hemp and tobacco the primary cash crops, over the interests of
small holding independent subsistence farmers. This was so, in part, because the
varied and rough topography of Kentucky was not conducive to road or canal
construction. Moreover, the state lacked a significant transportation corridor
to commercial centers on the Atlantic seaboard, and its major transportation
improvements were turnpikes and canals that connected the Blue Grass region
to the Mississippi Valley and New Orleans. Many parts of Kentucky were
remote from the Blue Grass—Louisville corridor, and by the mid 1840s many
of the state’s inhabitants resented being taxed to service a state debt of about
$4.5 million that paid for construction projects from which they believed they
derived little value.»
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hio’s topography, on the other hand, is marked by gentle, rolling
terrain intersected by rivers running south to the Ohio River and
north to Lake Erie. Southern Ohio
was mostly settled by emigrants from the up-

land South, and many Germans as well. Settlers
in the northern part of the state, especially the

Western Reserve, primarily came from New

England and the Middle Atlantic states. And
while abolition found more support in northern
Ohio, even Southern born Ohioans near the

Ohio River had no quarrel with the Northwest
Ordinance’s ban on slavery. Ohio’s farmers
therefore focused, not on hemp and tobacco,
but on cereal crops raised for market as Ohio’s
transportation network expanded access to
the eastern seaboard. Compared to Kentucky,

the geography gods smiled on Ohio when it
came to its suitability for building canals and
roads. By 1845, Ohio had 803 miles of state
owned canals in operation, including two that
traversed the state from the Ohio River to

Lake Erie from which farmers could send their

crops through the Erie Canal to eastern and

international markets. Ohio wholeheartedly

embraced public support of privately owned

railroads that were funded, in fact, largely with
state money. By 1849, the state could boast of
having about 270 miles of track—compared to about thirty miles of operating
railroads in Kentucky—with another 337 miles under construction. Cheap
and easy transportation had its effect—it attracted settlers. In 1820, Ohio’s
population of 600,000 was a little less than that of Kentucky; by 1850, Ohio
had double the population of its southern neighbor, 1.98 million to 980,000
of whom some twenty percent were enslaved." This growth, however, did not
occur without incurring some cost. Occasional regional jealousies were often
resolved by undertaking additional improvements. Not surprisingly, Ohio’s
state debt grew from $5.5 million in 1830 to more than $19 million in 1849
of which $17 million represented long term state bonds that had been sold to
fund canal, road, and railroad construction.®

From about 1820, Jacksonian Democrats in Kentucky agitated endlessly to
revise the state’s 1799 constitution. During the 1820s, Kentucky politics were
dominated by conflicts between more populist-oriented small producers and
property-oriented conservatives over debt relief. This resulted in a struggle
for control of the judiciary in the “Old Court ~ New Court” controversy.
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Conservatives who, during the early 1830s, coalesced into a new Whig party
in opposition to Jackson," regained and maintained control of one or both
houses in the legislature. And these Whigs strongly opposed any convention
that might adopt populist measures that would weaken, if not wholly under-
mine, their control of state and local government. Small wonder then that
the road to the 1849 convention was littered with failed efforts. Proposals to
call for a vote on holding a convention were introduced but defeated in the
legislature in 1823, 1828, 1830, 1832, 1833, 1835, and 1836, and a proposal
that squeaked through in 1837 did not engender sufficient popular interest to
attract the necessary super majority at the polls.*

alls for a convention, however, became
more strident during the depression fol-
lowing the Panic of 1837, especially as
other states held conventions and implemented
constitutional reforms. Popular republican ideas
hearkening back to the Revolution were at the
heart of arguments for calling a convention
plebiscite. Convention advocates argued that
sovereignty resided in the people, who have a
right to be heard on whether a convention should
be called regardless of how legislators might feel
about particular issues that might come up before
a convention. To deny the people that right was
to usurp their sovereignty, the people having suf-
ficient virtue, intelligence, and “moral purity”
for self-government.” But conservative Whigs
argued that it was unwise to allow temporary
majorities to “make and unmake constitutions at
their pleasure.” Kentucky’s existing constitution,
they asserted, should be considered the product
of “wise and revered founders.” It was therefore
hubris to think that a new convention could improve their work. Moreover,
Kentucky Whigs hinted that many proponents of a convention were overt or
closet emancipationists.s
Although a convention bill died in the Kentucky senate in 1846, such a bill
made it through the following year. A pro-convention press successfully built
support for the convention by reminding voters how conservative “elitist”
judges had annulled relief measures in the 1820s. Newspapers also attacked
the corruption that they argued had been perpetuated by a regime of life-ten-
ured appointed officials, and by “do-nothing” legislatures that had approved
hundreds of special and local acts while denying either tax or debt relief for
most Kentuckians, as well as killing convention bills. Democrats also attracted
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support by promising to protect slavery from abolitionists who had long sought
a convention, and now sponsored efforts to weaken the system. This move
succeeded turning the emancipation argument on its ear and attracting pro-
slavery Whig support. Also, moderate Whigs came to see that it was dangerous
to disregard the people’s will on the issue and began to “ride the convention
hobby.” Benjamin Hardin, a leading Whig, who as a legislator in the 1830s had
repeatedly voted against holding a plebiscite, publicly favored a convention in
order to put an end to the excessive patronage under the governor’s control."”
In the end, a plebiscite bill finally made it through both houses in March 1847,
and afterwards the electorate was sufficiently aroused to approve the measure
by the requisite super majority in the 1847 and 1848 state general elections. s

A reading of the Kentucky press during the run up to the August 1849 general
election that would select delegates to the convention shows the importance
of a prospective delegate’s commitment to slavery. Newspapers tarred as
emancipationists any candidate who failed to support slavery whole-heartedly,
stoking public fears that northern abolitionists would flood the state with both
money and organizational support for men like Robert Breckenridge and Cas-
sius Marcellus Clay who had long campaigned for gradual emancipation. Yet
only thirty-nine avowed emancipationists stood for delegate seats, and none of
them were elected. Kentucky’s political parties, however, attempted to prevent
the campaign for delegate seats from becoming overly partisan. Whig William
Bullitt and Democrat David Meriwether, for example, successfully campaigned
together as an informal ticket for Jefferson County’s two seats. Together they
represented the moderate wings of both parties, agreeing on the need for reforms
such as election of most state and local officials, an end to life tenure for offices
holders, limitations on public debt, a ban on state-funded internal improvements,
and biennial legislative sessions.

ut sharp divisions did appear in the campaign. On the one hand, liberal
proponents in both parties of more wide ranging changes urged an end
to all appointive positions, shorter terms in office for judges, voting by
ballot as opposed to viva-voice, debtor exemptions, and an open amendment
clause that would facilitate future amendments to the state’s constitution.
Conservative Whigs, on the other hand, resented the fact that moderate Whigs,
especially lawyers, were “yielding their long cherished principles and advocat-
ing an elective judiciary.”» In the end, the voters gave the Whigs control of
the house (52 to 48) and senate (26 to12), but gave the Democrats a slim 52
to 48 majority of the convention delegates. That minority, however, included
a substantial number of very conservative Whigs, such as Thomas Lindsey of
Franklin County who derisively noted that “everything . . . is to be elected by
the people—judges, . . . clerks, sheriffs, and all other officers—some will go for
electing standby jurors—and perhaps electing witnesses.””
Unlike Ohio’s experience the following year, the Kentucky convention debates

SUMMER 2005

45



A TALE OF TWO STATES

46

almost entirely ignored economic issues.2 “Banks” and “banking” are not listed
in the debates’ index. Proposed provisions to establish homestead rights and
personal property exemptions for debtors died in committee without debate.
Not surprisingly, corporations were of no particular concern to delegates because
at the time there were few of them in the state. Therefore, the delegates held no
discussion on the possibility of adopting general incorporation laws as a means
of reducing what the delegates themselves acknowledged to be an excess of spe-
cial legislation approved by Kentucky’s General Assembly. Similarly, although
some delegates introduced proposals to prohibit the legislature from granting
corporate charters that included banking powers and to prohibit any authoriza-
tion for suspending specie payments, these proposals were not brought up for
discussion or vote. Moreover, convention delegates overwhelmingly rejected
any effort, whether applied to all corporations or only to failed banks, to make
a shareholder liable for debts incurred by a corporation in which they owned
stock. This occurred after Ben Hardin spoke for a consensus of delegates in
dismissing shareholder liability as “a veto on all corporations . . . because we
know that no company will ever be incorporated.”” Even so, arguments on both
sides of the core issues of slavery, state financed improvements, public debt and
taxes, and selection and terms of judicial and other state officials were framed
in reference to the economic interests of small producers.

entucky delegates discussed slavery (for days on end), an institution

to which Whigs and Democrats alike made a point of expressing their

unwavering support, mostly in populist economic terms. For example,
Squire Turner, a conservative Whig, tied slavery to promoting the interests of
independent small farmers because free labor, he argued, was cheaper than
slave labor. “Those who have to work their way up from small beginnings,”
he asserted, “are interested in retaining slavery, because slavery keeps out the
pauper population, the emptying of the jails and poorhouses of Europe . . . who
come here and compete.” Turner went on to argue that Kentucky was led by
independent farmers, while northern urban centers were filled with poor labor-
ers neither inclined nor equipped to become independent.

Louisville Democrat James Guthrie (who had been elected the convention’s
president over Whig Archibald Dixon on a party line vote) took a similar view.
He argued that proletarianization of white workers was considered immoral
because it made them into a lesser class of society forced to work for subsistence
wages, “subject to dismissal and starvation.” He noted as proof of slavery’s
superiority that, although Kentucky and Massachusetts were roughly equal in
population, Massachusetts had almost ten times more people who required
public charity. Capitalists, he argued, always hired cheapest labor and then fired
them first in hard economic times, and that consigned legions of white small
producers and workers to a lifetime of low wages insufficient to provide basic
needs, thereby foreclosing any opportunity for personal advancement. Slavery,
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on the other hand, he contended, should be considered elevating. It “lifts the
white man . . . from a mere machine to a man.” Moreover, it made Kentucky
a better place to live than the North because it deterred both class conflict
and excessive population growth of the wrong sort, specifically free blacks,
Catholics, abolitionists, and untrained factory hands.

ome Democrats went further, making a populist argument for constitu-
tional confirmation of the legislature’s repeal of the “Law of ‘33” that
had banned all importation of slaves with very limited exceptions. Elijah
Nuttall, for example, asserted that the law’s repeal
had served to stabilize, if not reduce, the price of
slaves and thereby to prevent existing wealthy
planters from enjoying “a monopoly of slave la-
bor.” This position was especially popular with
independent non-slave owning farmers who hoped
to become slave owners themselves. In the end, pro
slavery proponents got what they wanted—a provi-
sion that made it impossible to revive the “Law of
’33.” They also pushed through the convention a
declaration that property rights, including a slave
owner’s right in his or her slave, must be consid-
ered “before and higher than any constitutional
sanction” with slavery “as inviolable as the right
of the owner of any property whatever.” Having
enshrined slavery in the state’s new constitution,
pro-slavery delegates approved a provision that
made it extremely difficult to amend the constitu-
tion in the future.>
As it was with slavery, convention delegates
appealed to the interests of independent producers
in lengthy debates regarding the judiciary, appor-
tionment, state indebtedness, internal improvements, and limiting legislative
powers. Reforming the judiciary—specifically, opposition to appointed judges
with tenure for life—had garnered strong public support because it was linked
to earlier controversies over debt relief and the “Old Court /New Court”
turmoil. Both proponents and opponents of judicial change cast their respec-
tive arguments in terms of serving “the people’s” interests, with “the people”
identified as the vast majority of independent producers as against the politi-
cal machinations of elites and their political allies. Well-to-do conservatives
opposing change disingenuously argued that an appointed judiciary with life
tenure was necessary to preserve judicial independence, and that supposedly
formed a bulwark protecting the poor from the rich who were more able to
manipulate nominating conventions and local elections to their own ends.
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However, conservatives’ rhetoric gainsaid their intention to assure continua-
tion of a judiciary that would have as its highest priority protection of their
property and privileged positions. Argued Squire Turner (presumably with a
straight face), “Who, when the legislature and the executive are disposed to
trample down the rights of the great body of the community, is to protect [the
people]? They appeal to the judiciary to come to their aid and say to those
other departments — thus far your power goes and no farther.” However, Silas
Woodson, a moderate Knox County Whig, along with others, spoke for the
majority of Kentucky’s voters when he argued that the present system of state
government perpetuated power in an elitist judiciary chosen by elitist governors
and confirmed by an elitist-dominated state senate. Therefore, he contended,
election of judges for fixed terms was the people’s
only effective way to assure that judges would
respond to the people’s interests.>

onservatives also invoked the interests

of yeoman farmers in their unsuccessful

opposition to legislative apportionment
based on total population, lest Louisville become
too powerful. They asserted that country folk
and small town residents were morally superior
to city dwelling wage workers and therefore
more politically independent. Citizen farmers
therefore needed protection from massive urban
voting blocs who conservatives characterized
as “renegades from justice, the outpourings of
Northern jails, and vile abolitionists.” Moreover,
cities tended to greater concentrations of wealth,
although society as a whole would be better off
with wealth more diffused. Squire Turner rhe-
torically asked if the delegates were drafting a
constitution “for the outpourings of the jails . .
. and almshouses of Europe and our larger cities
in other states . . .or for the great body of yeomanry of Kentucky.”»

Whig delegates advanced similar populist arguments appealing to the in-
terests of yeoman farmers, including state-sponsored internal improvements,
reduction of state indebtedness, and limits on legislative discretion, arguments
that were often cast to take advantage of regional rivalries. Counties in Ken-
tucky dominated by small farmers resented the political power of wealthy Blue
Grass planters and Louisville merchants who had obtained for their areas a
lion’s share of state-sponsored improvements that connected them to markets
outside the state. This resentment had been festering for some time. Archibald
Dixon wryly noted that he had been “whistled down” at the 1839 state Whig

OHIO VALLEY HISTORY



convention for opposing “the present system of internal improvements, which
has its origin in a fraud upon the Green River country—and must invariably end
in taxation and oppression.” Dixon believed that those persons who directly
benefited by improvements should pay for them, and that taxpayers from less
developed areas simply were not getting fair value for their taxes. This was an
attitude no doubt fueled by the fact that as of January 1849 over a third of the
roads in Kentucky that received state money remained unfinished due to poor
planning, waste, and neglect.”

tate support for internal improvements was closely tied to questions of

state debt and limiting legislative powers. As would be the case in Ohio’s

convention, the delegates were acutely aware that, in many states, public
deb* had risen exponentially due to an orgy of investments in canals, rivers,
roads, bridges, and banks, and that a number of states had defaulted on or
repudiated all or part of their debts.* Most delegates viewed Kentucky’s $4.5
million debt as excessive, especially since tolls and dividends from these invest-
ments generated less than ten percent of the annual debt service. Legislators
were blamed for giving in to logrolling and local pressure, exercising any power
not taken out of their reach, and on exploiting a gullible populace that bought
into promoters’ rosy projections of immediate wealth for all.» But many Whigs,
especially those representing Blue Grass counties, and a few Democrats, mostly
from Louisville, argued against usurping the legislature’s will by constitutional
provisions that would be difficult to change should circumstances warrant it.
They also contended that Kentucky’s internal improvements should be consid-
ered economically sound as compared to those in other states, and that state-
sponsored improvements were necessary to foster economic growth.

Nonetheless, most Kentuckians believed that public support for improve-
ments should remain a local issue, and that the state legislature should not be
considered a direct extension of the people’s sovereignty but simply another
branch of government that needed to be checked as much as did the others. Thus
delegates adopted provisions that imposed strict limits on incurring state debt
and prohibited the use of the state’s credit for the benefit of local governmental
or private entities or persons. But the power of Kentucky’s legislature was not
appreciably curtailed. The delegates left unchecked the legislature’s power to
control local governmental affairs through special legislation, including local
support and financing for privately owned improvements. And they left undis-
turbed the Kentucky General Assembly’s power to grant and modify individual
corporate charters.® The convention adjourned on December twentieth, and a
special election on ratification was called for May 6 and 7, 1850.

During the ratification campaign, the press more or less divided along party
lines, Whig papers generally opposing ratification and Democratic organs uni-
versally in favor. The essence of the campaign can be captured by reviewing
competing weeklies that began publishing in early February—The Old Guard,
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a Whig sponsored anti-ratification publication came out on Wednesdays and,
presaging today’s rapid response strategies, the pro-ratification The Champion
of Reform, appeared on ensuing Saturdays. Conservative Whigs drew alarm-
ing analogies between popular election of judges and the Paris “Jacobins” of
1848, and they claimed that the proposed constitution was too radical because
it “abandoned constitutional restraints and left the government open to control
by demagogues.” They appealed to small farmers by inferring that the lack of
a constitutional prohibition against assessing taxes on slave property was an
emancipationist-inspired loophole that could be used to make slaves unafford-
able to all but the wealthiest planters. Whigs also argued that party leaders
subservient to oligarchies would hand pick candidates and rig elections to serve
their own interests.

he new constitution’s proponents, mainly Democrats who represented
what most Kentuckians wanted, advocated an end to life tenure, election
of judges and other officials, limits on state debt, a shift in responsibility
for internal improvements to the local level, and a reduction in special legislation
that served only private interests. They also characterized the opposition to
ratification as a “holy alliance” of “old hunkers” trying to hold on to lifetime
appointments, “monopolists,” and “emancipationists.” An appeal “To Young
Men” summed up the Democratic view in saying that the new constitution would
expand both political and economic opportunities, and that in turn “provided a
powerful incentive to virtue.” It did not hurt the case for the new constitution
that Cassius Marcellus Clay and the emancipationist press came out against
ratification, and it helped that many moderate Whigs and a majority of the
state’s legislators came out for ratification.” Constitutional reform, Kentucky
style, was an idea whose time had come, and the new constitution was ratified
with a majority of 51,000 of the approximately 92,000 votes cast.>
Across the Ohio River, dissatisfaction with the organization of the state’s
judiciary among commercial interests led to the first effort to revise Ohio’s 1802
constitution. And although the 1818-1819 legislature mustered the two-thirds
vote required to call for a plebiscite in 1819 on whether to hold a convention,
most farmers in Ohio saw no need for such a convention and the proposal lost by
a landslide.” In fact, constitutional reform did not generate any serious political
interest until the depression of the early 1840s. In 1841, a series of articles in
Samuel Medary’s Obhio Statesman, the principal Democratic daily newspaper
in the state, urged the legislature to call for a convention citing banking, the
state debt, and curbing special interest legislation as the principal evils to be
addressed. And in December 1843, Governor Wilson Shannon, a Democrat,
in his annual message asked the legislature to authorize a vote on holding a
constitutional convention, but one that would be limited reforming the judiciary.
The resulting bill, however, failed to garner the required two-thirds majority of
each house. Afterwards, in December 1844, the outgoing governor’s message
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bemoaned the fact that “special and local legislation . . . has truly become an
evil,” noting that, from 1837 to 1845, the General Assembly had enacted 1,746
laws of a special nature while it approved only 313 general laws with state
wide application. Pro-convention Democrats cited popular election of judges
and other state officials, limiting legislative abuses, and banking as additional
areas for potential reform. But the 1802 constitution mandated a two-thirds
majority for calling a convention into session. And besides, conservative
Whigs opposed a convention that could result in reforms that might repeal
the state’s 1845 free banking law and reduce the legislature’s dominant posi-
tion in state government. And they had the votes
to defeat bills calling for a convention plebiscite in
the 1845, 1846, and 1847 legislatures.*

olitical events starting in 1848 changed the

political equation. The two major parties

were so evenly matched in both the 1848 and
1849 legislatures that the balance of power rested
with a handful of Free Soil adherents. Democrats
and moderate Whigs alike saw an opportunity to
rectify that situation. A constitutional convention
could allow each to revise apportionment rules
to their respective advantage, and thereby gain a
majority in the legislature. A growing bipartisan
consensus for constitutional reform was reflected
in moderate Whig (outgoing) governor William
Bebb’s January 1849 message to the legislature.
In it he favored electing judges and state officials,
proscribing most special legislation, holding only
biennial legislative sessions, constitutionally limit-
ing state debt, and restructuring the state’s judicial
system. Incoming Whig Governor Seabury Ford’s
inaugural address echoed the call for constitu-
tional reform. He cited the need to limit state
debt in order to lessen the heavy tax burden on
Ohio’s farmers on whom, he argued, depended the state’s well being. Some
conservative Whigs, however, contended unsuccessfully that constitutional
reform should be seen as a Democratic ploy to dominate the state government
and attack property rights. They also believed that constitutional reform
was an issue of great concern mainly to lawyers, and did not mean much to
most Ohioans. However, grass roots support for a convention proved to be
too strong to ignore, and in March the General Assembly finally approved a
convention bill.>s
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Ithough it appeared that Ohioans favored constitutional reform, the
Democratic press left nothing to chance. Samuel Medary, fervent
Jacksonian and Democratic activist and publisher of the Obio States-
man, put out a weekly entitled The New Constitution for twenty-six weeks
from May through November, 1849, that hammered home orthodox Demo-
cratic positions: popular election of judges and other state officers, an end to
legislatively sanctioned special privileges and exemptions for banks and other
corporations, firm limits on state debt, eliminating
government financing for privately owned internal
improvements, and holding biennial legislative
sessions. Medary asserted that the central issue
to be addressed should be the growing imbalance
of power between corporations, especially banks,
and ordinary people, and a corresponding need
for appropriate regulation. Corporations, in his
view, were not bad per se, but their exclusive
privileges gave them unfair advantages over the
great majority of ordinary citizens. It was, Medary
wrote, “a system corrupting and corrupt—rotten,
anti-republican, fraudulent, and unsafe.” Reform
could only be accomplished through constitutional
means by restricting the power of the legislature so
as to “cripple . . .the overshadowing influences of
corporate wealth.” At the October 1849 general
election, over sixty percent of those participating
in the election voted to hold the convention.*
The General Assembly scheduled an election to
select delegates in April 1850. County Whig and
Democrat organizations nominated candidates,
and the campaign was contested along party lines in a brief five-week campaign.
Although Democrats divided between “hard” and “soft” money adherents,
they remained united on most issues, especially on the need to elect judges, to
eliminate most forms of special and local legislation, and to put the breaks on
state debt by limiting the use of government funds to support privately owned
transportation enterprises. Two days before the election, Medary’s Obio States-
man concluded that the conflict over a new constitution would be “between
money and man.” Whig candidates ran at a disadvantage because voters cor-
rectly perceived that many Whigs had been opposed to holding the convention
in the first place. Conservative Whigs, who maintained that judges should be
mainly protectors of property and should be appointed to keep them above
the vagaries of popular politics seemed out of sync with most Ohioans. Whigs
also found little support for the idea that Ohio’s legislature should continue
to have the freedom to charter corporations and support improvements. As
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most observers anticipated, Democrats won a decided majority of delegates.”

Democratic delegates controlled the organization of the convention and,
unlike in Kentucky, issues arising out of the growth of corporate capitalism
immediately came to the fore of ensuing debates. While none of the eleven
standing committees around which the Kentucky convention organized its dis-
cussions focused on the economy, in the Ohio convention heated discussions,
often lasting weeks at a time, centered on the work of standing committees on
corporations, banking and currency, public debt and internal improvements,
and taxation and finance. Each side argued that its positions would serve Ohio’s
independent producers best, although they did not entirely agree about who this
group included—certainly not women or people of color, of course. Democrats
claimed to speak for farmers and “mechanics,” those who make or grow things,
while Whigs included among independent producers all who engaged in com-
merce including factory owners, merchants, and bankers.*

rguments on economic issues, especially those relating to corporations,
special legislation, and apportionment mostly followed party lines. Thus
Democrats such as Daniel Robertson, Charles Reemelin, and M. H.
Mitchell excoriated “the organized money power represented [in the conven-
tion] by the advocates of banking incorporation and other privileges” that were
at “war . . . against the rights, the liberties, and the prosperity of the people.”
“Incorporated monopoly,” meaning any privilege or legal standing not available
to individual proprietors, “has established an aristocracy in our midst [that]
transfers the property of the many to the few.” Constitutional reform therefore
must be considered necessary and proper because experience had shown that
the “influences” of corporate capital generally prevailed in both courtrooms
and legislative halls when the interests of capitalists were challenged. “The
power of the people is nothing compared to the organized power of money.”
Democrats stressed that they did not oppose all corporations, acknowledging
that people must be free to associate and that many small corporations in the
state promoted economic growth. But “monopolies” and privileges that afforded
unequal advantages to some constituted “an injustice to an honest and virtuous
yeomanry, whose persevering industry . . . toil and diligence combined alone
have made [Ohio] the pride and glory of youthful America.” Answering Whig
charges that Democratic delegates were fomenting prejudice against corpora-
tions, Reemelin replied, “it was not prejudice against them, but a judgment . .
. on account of their inequities.”*
Whigs generally fought a rear guard action aimed at minimizing their losses
by softening what they saw as the most radical proposals. Whigs occasionally

» «

characterized reform proposals as stemming from “demagoguery,” “Jaco-
and “agrarianism” that constituted an attack on the basic liberties
associated with property rights and that would lead to anarchy. But more often

they stressed the importance to ordinary farmers and small businessmen—who

b4

binism,’
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Whigs included among “independent producers”—of promoting economic ex-
pansion through internal improvements that would increase commerce. Whigs
knew well that public opinion associated corporations with “monopoly” and
“special privileges.” And moderate Whig Edward Archbold acknowledged that
“statesmen must respect the prejudices of the people” and decried absolutist
denunciations and “warnings of calumnies” by both sides. But Whig delegates
argued vigorously against what they called “constitutional legislation” that had
no place in a state’s organic law. Such “constitutional legislation” ranged from
imposing shareholder liability and iron-clad debt limits to proscribing all special
and local legislation, including special acts of incorporation and governmental
support for privately owned improvements. For example, Whigs argued that
imposing shareholder liability actually favored rich creditors at the expense of
yeoman farmers who invested small amounts in transportation companies to
reduce the cost of getting their crops to markets. Yet if private investment were
discouraged, public support for internal improvements would require govern-
ment support that in turn would lead to more state debt and higher taxes.
Whigs objected to this on both practical and theoretical grounds. On the one
hand, “constitutional legislation” stifled economic growth to the detriment of
ordinary Ohioans. One the other hand, at least in a republican theory of gov-
ernment, the legislature as the true voice of the people should decide questions
of economic policy and relationships. In the view of Ohio Whigs, having the
current Democratic party position embedded in the constitution constituted the
epitome of hubris by a majority of delegates who assumed that they “had all
the wisdom . . .trusting nothing to the good sense of the people.”*

n the end, Democrats got most of the reforms that they had sought, often
by substantial majorities that included moderate Whigs who either agreed
in principle or saw that the Democrats had both public support and a ma-
jority of the votes in the hall. Moderate Whigs went along rather than leave
themselves open to attack in future campaigns. Accordingly, the proposed new
constitution provided that corporations in Ohio could be formed only under
general incorporation laws; shareholders would be liable to creditors in an
amount equal to the par value of their fully paid stock; all corporate charters
were subject to revision or revocation by legislative action; all bank and other
corporate property would be subject to the same tax as if such property were
owned by individuals; the legislature would hold biennial sessions; state and
local governments were banned from financing privately owned improvements;
state debt was strictly limited in both amount and purpose; and judges and
other state officials had to stand in elections for office. Only where the Demo-
crats divided between “hard” and “soft” money advocates on banking issues
did Whigs prevail by attracting enough delegates from the “softs” to preserve
Ohio’s free banking system that had been in effect since 1845.
The Democratic majority also prevailed in strictly political matters. They
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apportioned the legislature somewhat in their favor and rejected a single dis-
trict system. But an executive veto provision was rejected because Democrats
divided over whether the greater evil lay in excessive executive or legislative
power. The delegates also approved a provision that mandated a plebiscite
every twenty years on holding a convention, and future amendments to the
constitution could be adopted without calling a con-
vention, but only if supported by super majorities in the
legislature and by the voters. (The “open clause” had
been rejected by the Kentucky convention.) The final
constitution was approved by fifty eight of sixty four
Democrats and twenty of forty one Whigs, with only
fourteen Whigs voting their disapproval, and twenty
six delegates either absent or abstaining.

he Ohio convention adjourned on March 10,

1851, and a ratification election was sched-

uled to be held the following June. In the
event, the campaign was mainly carried out through
the state’s press. The Democratic papers such as the
Obio Statesman, Dollar Statesman, and the Cincin-
nati Enquirer uniformly supported ratification while
the Whig press represented by the Ohio State Journal
and the Western Reserve Chronicle, among others,
opposed it. Not surprisingly, Democratic and Whig
voices repeated the same arguments they had invoked
in the convention campaigns. The Whig State Central
Committee opposed ratification, objecting strongly
to the new constitution’s limitations on legislative powers over corporations,
local government, and state finances, its anti improvement provisions, and its
attack on corporate rights. They did approve, however, inclusion of an open
clause, and the provisions that provided for election of state officials that
would reduce legislative “buying and selling” of offices and retention of the
state’s free banking law. Whigs hoped that divisions within the Democratic
ranks would work in their favor, but it was not to be. The constitution was
duly ratified by a margin of about 16,000 votes.»

Taken together the movements and campaigns to call constitutional con-
ventions in Kentucky and Ohio, the delegates’ debates, the constitutions that
resulted, and subsequent ratification contests revealed both the deep ideologi-
cal divisions between the two dominant parties of the era and the coming
breakdown of the Whig party.# The dominating focus of slavery in Kentucky’s
1849 convention overshadowed party divisions and directed discussion away
from the impact of corporate and agricultural capitalism. Instead, regional
jealousies and party ideology drove the argument over state funded improve-
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ments and state debt. As a result, the Kentucky legislature was left free to
micro manage local governmental affairs and corporate charters as long as it
did not increase state indebtedness or interfere in Kentucky’s treasured peculiar
institution. This unanimity on the sectional issue of slavery served in the short
term to unite the state’s Whigs and Democrats and direct discussions away
from what earlier had been the hotly contested economic issues dividing the
two parties. But that same unanimity was an early
symptom of the coming demise of the Whig Party
and collapse of the Second Party System in the United
States. To Zachary Taylor widespread support for
Kentucky’s constitutional convention was a harbinger
of Democratic strength and Whig weakness, while
other Whigs saw their party’s resistance to reforms
as futile and politically self-destructive.*

y contrast, the absence of slavery as an issue in

Ohio’s constitutional convention left delegates

free to focus squarely on the consequences of
phenomenal growth of wealth in the state and the
increasing power of accumulated capital. Reformers
believed that popularly elected legislators could not
be trusted to serve the interests of the people over
the interests of corporate capital, and their beliefs
testified to the enduring strength of Jacksonian ide-
als. And they acted on those ideas by establishing
constitutional policies regarding corporations and
their stockholders, and by imposing constitutional
limitations on legislative powers. The reformers succeeded in their aims by
at least one measure. The average number of new corporations formed each
year from 1856 to 1860 under general incorporation was less than half the
average number formed each year from 1847 to 1851 pursuant to special
legislation. Even so, the two party system in Ohio dominated by Whigs
and Democrats was in decline. Evidence of coming political change could be
seen in the fact that the Liberty and Free Soil Parties controlled the balance
of power in the Ohio legislature in the 1848 and 1849 (which they used to
convince the Democrats to support partial repeal of the state’s “Black Laws”
thereby largely eliminating the issue from the convention’s debates). Division
in the Democratic Party between “Hards” and “Softs” on banking issues also
presaged the coming demise of the Second Two Party System.

There is a significant irony in the new constitutions of Ohio and Kentucky.
Ohio’s constitution imposed a measure of stockholder liability and substantially
limited the legislature’s powers to manage local government, grant corporate
charters, and support internal improvements, while Kentucky’s constitution
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proscribed state support for improvements and fixed absolute ceilings on state
debt. Until the 1840s, such issues were deemed the business of legislators, not
state constitutions. Jeffersonian-Jacksonian idealism considered the individual
citizen farmer to be the bedrock of American society, and monied corporations
and other forms of privileged special interests as the source of corruption.
That ideology also held that the people’s representatives in popularly elected
legislatures formed the ultimate defense against tyranny, while judges should be
distrusted as unelected protectors of capital and privilege, and executive power
was to be feared and controlled. The Whig Party that emerged in opposition to
Jackson also saw popularly elected legislators as the principal representatives of
the people’s sovereignty, and the principle bulwark against overreaching execu-
tive power.* However, by the 1840s, state constitutional conventions around
the country adopted provisions that limited legislative power based on the votes
of both Democratic politicians who believed that legislatures were captives
of special interests of organized capital and could not be trusted to serve the
people’s welfare, and moderate Whigs who saw limiting legislative power as a
defense against majoritarian excesses. In effect, power was taken away from
the people’s representatives in the name of the “independent producers,” the
family farmers and small businessmen and professionals variously celebrated in
both Democratic and Whig rhetoric, whose identity became one with American
national identity.

onvention debates in the antebellum era, especially those in Ohio on

corporate, banking, and financial issues, underscore how liberalism

changed what constituted a moral economy in nineteenth century
America. Classical liberalism shifted the center of national political discourse
and policy from an emphasis on fair prices and protecting consumers to creating
a level playing field in the market to preserve the rights of independent producers.
But by the mid-nineteenth century the independent producer’s political power
far outweighed his market power.” Absent from constitutional conventions in
either Ohio or Kentucky was any meaningful discussion of the rights and inter-
ests of the proletariat of permanent wage workers who were growing rapidly in
numbers in the 1840s and 1850s, which became the focus of political conflicts
and violence that exploded during the massive industrialization and waves of
immigration that marked the remainder of the century.» &

The author wishes to express his deep appreciation to Naomi American, and that public policies should advance his
Lamoreaux and Stephen Aron for their challenging criticism, interests as opposed to the interests of those “speculators”
counsel and support, and for the constructive comments of the and “operators” who do not “work.” Whigs and
ProSeminar of Economic History at UCLA in September 2004, Jacksonian Democrats did not always agree as to who was
and was not a “producer” in this context.
1. By “producerism” I refer to the belief that there is an 2. Tip O’Neill, All Politics is Local and Other Rules of the
intrinsic value in labor (religious and cultural, as well as Game (New York, Crown, 1993)
economic), that the Jeffersonian idealized “independent 3. The list of admitted states that called conventions to
producer” who owns his farm or shop is the quintessential rewrite or amend their constitutions were from 1819-1851:
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